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MEMORANDUM AND ORDER
This matter is before the court on the notions of third-party

def endant The Cincinnati Insurance Conpany to dismss and to strike.
(Docs. 18, 26.) The parties have consented to the authority of the
undersigned United States Magistrate Judge pursuant to 28 U S.C 8
636(c). (Doc. 21.)

Backgr ound
Plaintiff Hytek Investnents, Inc., d/b/a First Choice Hones of

Col unbi a' brought this action for breach of contract and vexatious
refusal to pay against Northland Insurance Conpany in the Crcuit Court
of St. Louis County. Northland renoved the action based on diversity
of citizenship jurisdiction. Plaintiff alleges that it had an i nsurance
contract with Northland, Policy No. NY100721, which covered |loss from
enpl oyee dishonesty, and that Northl and denied coverage under that

policy.

Hyt ek I nvest nents does busi ness under two fictitious trade nanes,
First Choice Honmes of Col unbia and Hytek Mbile Home Services.



Nort hl and thereafter filed a third-party conplaint against third-
party defendant The G ncinnati Insurance Conmpany for declaratory
judgment, indemification, and equitable contribution. (Doc. 9.)
Northl and all eges that it entered into an i nsurance contract w th Hyt ek,
Policy No. NY100721, which covered enployee dishonesty. Nor t hl and
al l eges that Hytek and Cincinnati also entered in an i nsurance contract,
Policy No. CAP 770 63 42, which covered enpl oyee di shonesty. Northl and
all eges both policies contained identical |anguage and both were in
effect during the time Hytek alleges its enpl oyee was di shonest, yet
Hytek did not bring a suit against Cincinnati. Nort hl and seeks a
decl aration that Cincinnati is primarily liable for coverage, or, in the
alternative, that any amount recovered by plaintiff nust be prorated

Cincinnati noves to dismss the third-party conplaint against it.
(Doc. 18.) G ncinnati argues that the policy issued by it, Policy No.
CAP 770 63 42, provides coverage for Hytek Investments, d/b/a Hytek
Mobil e Home Services; Lauren Minge and Donna Mnge, and not Hyteck
I nvestnents, d/b/a First Choice Hones of Colunbia. It argues that Hytek
Mobi | e Homre, which is the d/b/a insured under the Cincinnati policy, has
not suffered any loss, only First Choice Hones of Colunbia has. It
further argues that Northland did not plead that Hyteck conmplied with
the provisions of Cincinnati’s policy.

Nort hl and argues that it does not have to plead that Hytek conplied
with all of the conditions of Cincinnati’s policy, and the fact that
Hytek does business under two fictitious nanes does not alleviate
Cincinnati’s potential liability. (Doc. 25.)

Di scussi on
A.  Subject Matter Jurisdiction
It is axiomatic that a court may not proceed at all in a case

unless it has subject matter jurisdiction. Crawford v. F. Hoffnman-La

Roche Ltd., 267 F.3d 760, 764 (8th Cr. 2001). The parties here allege
that this court has subject matter jurisdiction based on diversity of
citizenship jurisdiction. 28 U.S.C. § 1332 provides that:

The district courts shall have original jurisdiction of all
civil actions where the matter in controversy exceeds the sum
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or val ue of $75, 000, exclusive of interest and costs, and is

bet ween- -

(1) citizens of different States;

28 U.S.C. § 1332(a).

“[A] corporation shall be deened to be a citizen of any State by
which it has been incorporated and of the State where it has its
princi pal place of business . . . .” 28 U S. C 8§ 1332(c)(1). Hytek is
a M ssouri Corporation with its principal place of business in Mssouri.
Def endant Northland is a M nnesota corporation with its principal place
of business in M nnesota. Def endant The Cincinnati |nsurance Company
is an Chio corporation with its principal place of business in GChio.
In its conplaint, Hytek alleges |osses in excess of $100, 000. Redi ng
v. Fed. Deposit Ins. Corp., 942 F.2d 1257, 1257 (8th Cr. 1991) (court
must ook at face of conplaint first to ascertain anmount in
controversy). Therefore, this court has subject matter jurisdiction
over this matter.

Because the court has jurisdiction based on diversity of
citizenship of the parties, the court nust |look to the M ssouri choice
of lawrules to determ ne what substantive |law applies to this contract
di spute. Tonpkins v. Erie RR Co., 304 US. 64 (1938). M ssouri
courts apply the “nost significant relationship” test when determ ning
which state's law to apply. Natalini v. Little, 185 S.W3d 239, 250
(Mb. Ct. App. 2006). Under this standard, M ssouri courts would apply
M ssouri law to a contract dispute where the insured is a resident of

M ssouri, and the property insured is located in Mssouri. Egnatic v.
Nguyen, 113 S.W3d 659, 665 (Mb. C. App. 2003) (location of insured
risk is given great wei ght when determ ning which state’s lawto apply).

Nevert hel ess, the rul es regarding the sufficiency of pleadings are
procedural in nature; therefore, the court applies federal law to
determ ne the sufficiency of the pleadings. Roberts v. Francis, 128
F.3d 647, 650 (8th Cr. 1997) (Federal Rules of Civil Procedure govern
di versity cases).




B. Modttion to Strike

Cincinnati filed its notionto disnmss the third-party plaintiff’s
conplaint on January 2, 2007. (Doc. 18.) Northland filed its
menor andum i n opposition to the notion to dism ss on January 12, 2007.
(Doc. 25.) Third-party defendant G ncinnati noved to stri ke Northland' s
menor andum i n opposition to Cncinnati’s notion to dismss as untinely.
(Doc. 26.) Cincinnati argues that Northland did not abide by Local Rule
7-4.01 (B), which provides in relevant part:

(B) Except with respect to a notion for summary judgnment under
Fed. R Civ. P. 56, each party opposing a notion, shall file,
within five (5) days after being served with the notion, a
menor andum cont ai ni ng any rel evant argunent and citations to
authorities on which the party relies.

E.D. Mo. L.R 7-4.01.

Nort hl and’s menorandum in opposition to Cincinnati’s notion to
dismss was tinely filed under the Local Rules and the Federal Rules of
Cvil Procedure. (Doc. 28.) Local Rule 7-4.01(B) allows five days for
response. Fed. R Cv. P. 6(e) grants an additional three days for
mai ling for a total of eight days. Under Fed. R Cv. P. 6(a), weekends
and federal holidays are also excluded.? Cincinnati filedits notion to
di sm ss on Tuesday, January 2, 2007. Under Fed. R Cv. P. 6(a), that
Tuesday is not counted in the five day cal cul ation. The eight day
peri od began runni ng on Wednesday, January 3, 2007 and ended on January
12, 2007, excluding the weekend as required by Fed. R Cv. P. 6(a).
Northland filed its nenorandumtinmely on January 12, 2007.

Cncinnati’s notion to strike is denied.

C. Mtion to dismss
A nmotion to dismss under Fed. R Cv. P. 12(b)(6) challenges the
| egal sufficiency of the conplaint. Leatherman v. Tarrant County

’Federal Rule of Civil Procedure 6(a) provides:

When the period of tinme prescribed or allowed is |less than
11 days, internediate Saturdays, Sundays, and |egal holidays
shall be excluded in the conputation.

Fed. R Cv. P. 6(a).



Narcotics Intelligence & Coordination Unit, 507 U S. 163, 164 (1993);
Hol den Farnms, Inc. v. Hog Slat, Inc., 347 F.3d 1055, 1059 (8th Gr.
2003) . When ruling the notion, the court nust consider all facts
alleged in the conplaint as true, and nust grant the notion only if the

facts alleged do not entitle the plaintiff to relief under the |aw.
Qinn v. Ocwen Federal Bank FSB, 470 F.3d 1240, 1244 (8th Cr. 2006).

Nort hl and brought the third-party conplaint against G ncinnati
pursuant to Federal Rule of Cvil Procedure Rule 14, which provides, in

rel evant part:

(a) Wien Defendant May Bring in Third Party. At any tine
after commencenent of the action a defending party, as a
third-party plaintiff, may cause a summons and conplaint to
be served upon a person not a party to the action who is or
may be liable to the third-party plaintiff for all or part
of the plaintiff's claimagainst the third-party plaintiff.

Fed. R Cv. P. 14(a).

Cincinnati argues that Northland must plead that Hytek has net all
of the policy provisions of Cincinnati’s policy for Cincinnati to be
i abl e. It is true that under Mssouri law, the “ insured nust plead
performance of the conditions of the policy requiring the insured to act
or nust show a sufficient excuse for nonperfornance.” Mles v. |lowa
Nat. Mut. Ins. Co., 690 S.W2d 138, 142 (Mo. Ct. App. 1984) (enphasis
added); see also N chols v. Preferred Risk Goup, 44 S.W3d 886, 896
(Mb. C. App. 2001) (must plead conditions generally, and non-conpliance

is an affirmative defense). However, there is no federal pleading
requirement that a co-insurer plead the performance of conditions of an
i nsurance contract.

C ncinnati argues its policy covers Hytek Mobil e Home Services, not
Hytek of Colunbia. So, there is no coverage afforded under its policy
to Hyteck d/ b/a Hytek of Col unbi a.

This court will not address this argunent at this time. Although
certain courts in other jurisdictions have held that d/b/a |anguage in
a policy limts the coverage to only that specific business, other
courts have held that when a business does business under fictitious
nanmes, an i nsurance policy covers the one legal entity, and includes any
fictitious names it operates under. Conpare Providence WAshi ngton Ins.
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Co. v. Valley Forge Ins. Co., 50 Cal. Rptr. 2d 192, 195 (Cal. App. 1996)
(hol di ng that when a sol e proprietor or business is doing business under

anot her name, the trade nanme is not a separate legal entity); Carlson
v. Doekson G oss, Inc., 372 NW2d 902, 905 (N D. 1985); Duval v.
Mdwest Auto City, Inc., 425 F. Supp. 1381, 1387 (D.C. Neb. 1977),
aff'd, 578 F.2d 721 (8th Cr. 1978) (d/b/a/ “nerely descriptive of the
person or corporation who does business under sone other nane”) and
Consolidated Anerican Ins. Co. v. Landry, 525 So.2d 567, 568 (La. App.
1988) (d/b/a language was |limting |anguage); Hertz Corp. v. Ashbaugh,
607 P.2d 1173, 1176 (N.M App. 1980) (“nanmed insured” was anbi guous).
M ssouri |aw has not addressed this precise question. I n other

cases where the insured party was anbi guous on the face of the policy,
M ssouri courts have | ooked solely to the | anguage of the policy for
possi bl e constructions, and have held that entities not |isted are not
i nsur ed. See Young v. Ray Anerica, 673 S.wW2d 74, 81 (M. Ct. App.
1984). In Young, the insured was naned as “Dennis and Marjorie Klatt
DBA Klatt Real Estate, Inc.” in the policy. 1d. The court held there
was “no permissible construction of that |anguage” that would provide

coverage for “Ray Anerica,” another corporation that the Klatts were
sol e sharehol ders of, because it was not |isted as an i nsured. Id.

The undersigned will not address this argunent at this tinme because
nmore facts are needed before determning a question of undecided
M ssouri law. The court will deny Cincinnati’s notion to dism ss.

For these reasons,

IT IS HEREBY ORDERED that the notion of third-party defendant
Cincinnati Insurance Conpany to dismss the third-party conplaint of
Nort hl and I nsurance Conpany (Doc. 18) is denied.

IT IS FURTHER ORDERED t hat the notion of defendant The G ncinnati
I nsurance Conpany to strike (Doc. 26) is denied.

[ S/ David D. Noce
DAVI D D. NCCE
UNI TED STATES MAG STRATE JUDGE

Signed on May 9, 2007.



